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PREFACE TO THE FIFTH EDITION

This book represents our effort to assist students and non-specialist law-
yers to achieve an understanding of the basic principles of law that under-
gird the legal structures within which business is conducted in the United 
States. Our approach in this effort is premised upon a functional perspective 
of law. Thus, we attempt to ask how these legal structures function to pro-
duce desired benefi ts to parties who enter into agreements and relationships, 
or how legal structures (or rules) add costs and can impede sensible business 
organization. In this second aspect, the analytical or critical perspective, our 
point of view is informed through our understanding of basic principles of 
economics. The book, however, requires of its readers no formal training or 
understanding of economics. The concepts are for the most part quite intui-
tive and easily grasped.

We have organized the book into two segments. The fi rst (and shorter) 
of these segments — the Introduction and Chapters 1-3 — deals with the fun-
damentals of organizational law in a business setting. Chapter 1 focuses on 
agency law, which is no less a predicate for modern enterprises functioning 
in a market economy than contract or property law. Chapter 2 addresses the 
partnership form and its modern variants: the limited partnership, limited 
liability company, and limited liability partnership. Chapter 3 introduces the 
corporate form, explicitly contrasted against the partnership and its variants, 
such as the LLC.

The larger segment of the book, Chapters 4-14, addresses the legal regu-
lation of a variety of actions, decisions, and transactions that involve or con-
cern the modern public corporation. Chapter 4 explores relationships among 
shareholders, corporations, and corporate creditors. Chapters 5 provides a 
basic primer on applicable fi nance concepts useful in understanding issues 
respecting estimating costs of funding a business and estimating asset values. 
Chapters 6 and 7 explore what we term “normal governance” — that is, the 
legal framework that regulates the vast majority of the corporation’s ordinary 
business activities. Chapter 6 addresses the routine functioning of the vot-
ing system, including the proxy rules and some current issues in corporate 
governance. Chapter 7 explores the duty of care, together with the multiple 
legal devices that insulate corporate offi cers and directors from shareholder 
liability, including, most notably, the business judgment rule.

Chapters 8 and 13 are devoted to particular classes of corporate actions 
and related shareholder transactions that are subject to more specialized regu-
lation by corporate law. Chapter 8 addresses self-dealing and other potential 
duty of loyalty issues arising from the conduct of corporate offi cers, directors, 
and controlling shareholders. Chapter 9 focuses on the particular challenges 
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of executive compensation. Chapter 10 reviews the law and practice of share-
holder derivative suits. Chapter 11 examines transactions in corporate con-
trol, including sales of control blocks of shares and tender offers. Chapter 12 
addresses the specialized legal treatment of so-called fundamental corporate 
actions, with special attention to merger and acquisition transactions. Chap-
ter 13 turns to the dramatic topic of confl icts for corporate control, including 
hostile tender offers and proxy contexts. And fi nally, Chapter 14 examines 
the regulation of transactions in shares on the public markets, including such 
topics as insider trading and fraud on the market.

Throughout, the fi fth edition contains substantial updating from the 
fourth edition, especially respecting the topics of corporate fi nance, corpo-
rate governance, mergers & acquisitions and securities regulations. The basic 
structure and insights of the book remain unchanged, however. These materi-
als continue to be structured in a way that conforms to the simple insight that 
much of corporate law can be divided into general governance, on the one 
hand, and discrete areas of specialized governance on the other. We expect 
some teachers will present the materials in a different sequence. We have 
taken care to facilitate alternative approaches by recapping in later chapters 
points more exhaustively made in earlier ones and by supplying cross-refer-
ences for further review.

The book contains a number of notes that are perhaps a bit longer and 
more openly explanatory than other authors prefer. In this we have been 
motivated by our experience as teachers to want to provide a rather full tex-
tual basis for a general understanding of each subject. Our aim is to provide 
for those happy occasions when class gets deeply involved in an interest-
ing discussion. In this event we are comforted by the knowledge that we 
can move on to the next class knowing that all of the basic information and 
insights have been made available to the class in the reading assignment.

In the end, what makes this branch of law so interesting (and frustrat-
ing) to students, practitioners, and scholars alike is the vital role played in 
it by the open-textured concept of fi duciary duty. From the early study of 
agency, to its conclusion with corporate mergers and acquisitions, the fi eld 
and these materials offer myriad puzzles arising from the admixture of moral-
ity and effi ciency that is often encountered when courts are required to fi ll in 
the specifi cs of a fi duciary’s obligations. In approaching this subject, the book 
places primary emphasis on the Delaware statute and decisions, as that law 
grows in its dominant importance for publicly fi nanced corporations in the 
United States. Opinions by the Delaware Court of Chancery and the Delaware 
Supreme Court tend to outnumber cases from other jurisdictions.

We must offer very real thanks and appreciation to colleagues and friends 
who have taught from these materials for some years and who have been gen-
erous in their comments and suggestions. First among these are Victor Brud-
ney, whose teaching materials provided the starting point for this book, and 
Henry Hansmann, who has commented so richly and so long that it would be 
diffi cult to exaggerate our gratitude. Other colleagues have made useful com-
ments and supplied detailed guidance. Among these are Jennifer Arlen, Ryan 
Bubb, Lucian Bebchuk, Bernard Black, John Coates, Rob Daines, Jill Fisch, 
Jesse Fried, Jon Hanson, Hon. Jack B. Jacobs, Marcel Kahan, Ehud Kamar, Vic 
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Khanna, Stephen J. Lubben, Mark Roe, and Hon. Leo Strine. We acknowledge 
gladly our debt to them. In addition, numerous anonymous reviewers made 
very helpful comments, and we hope that they will fi nd the book improved 
because of their efforts. Finally, we each owe a debt of gratitude to student 
researchers and secretarial associates. Among students, some especially stand 
out for their glad assistance: Alison Gooley, NYU, 1999, of the Bar of New 
South Wales; Ronnie Deutch, NYU, 2002, of the New York bar; Melissa Ander-
son, HLS, 2009; Jeffrey Young, HLS, 2010; Maria Parra-Orlandoni, HLS, 2015 
and Divya Suwasin, NYU 2016. Susannah Atkins, Carol Bateson, Cara R. Con-
lin, Linell Hanover, Annie Hard, Barbara Karasinski, Kimberly Peterson, and 
Paula Prather offered cheerful and highly competent assistance. Our gratitude 
extends to them all.

William T. Allen
Reinier Kraakman

February 2016


